an alleged lunatic they can be trusted to pronounce on the analogous matter of his criminal responsibility. I can see no difference in principle between the two cases.
To those who still have doubts, and who foresee red ruin and the breakiDg up of laws as the inevitable result of the abrogation of the McNaughton Rules, I would say: Read the case of R. v. Shipley-you will find it in State Trials, vol. xxi-and if you have read it before read it again. Some 140 years ago Dr.
Shipley, Dean of St. Asaph, was prosecuted for publishing a seditious libel. He was defended by the great Erskine, then rapidly ascending to the zenith of his fame at the Bar. The law at that time was that it was for the judge and not for the jury to find whether the matter complained of was a libel-i.e., that libel was a question of law-and that all the jury had to find was whether it had been published. Erskine disputed the law, but was overruled, and the Dean* was convicted. Erskine, in a speech which is one of the classics of forensic argument, moved in the King's Bench for a new trial. Here is what Lord Mansfield said in discharging the rule. After stating the law, as it then stood, his Lordship proceeded " In opposition to this, what is contended for ? That the law shall be in every particular cause what any twelve men, who shall happen to be the jury, shall be inclined to think, liable to no review and subject to no control, under all the prejudices. of the popular cry of the day. . . . Under such an administration of law no man could tell, no counsel could advise, whether a paper was or was not punishable. I am glad that I am not bound to subscribe to such an absurdity, such a solecism in politics. Agreeable to the uniform judicial practice since the Revolution, warranted by the fundamental principles of the Constitution, of the trial by jury, and upon the reason and fitness of the thing, we are all of opinion that this motion should be rejected."
And yet, a few years later as a direct result of the Dean of St. Asaph's case, Fox's Libel Act declared this absurdity, this solecism in politics, to be the law of the land; and so it has continued to this day. And here we are to-night all alive and comparatively well. I am almost encouraged to imagine that we might equally well survive the abolition of the Rules in McNaughton's case.
Dr. R. H. COLE
said Lord Justice Atkin's Committee was to some extent hindered by having two separate medical reports, one from the British Medical 'Association and one from the Medico-Psychological Association. In 1896 the feeling against the MeNaughton Rules was very strong, and the Medico-Psychological committee of that date set to work fully intending to advise that they be abrogated. But after giving a good deal of consideration to the matter they decided the rules could not be improved upon. Dr. Maudsley was the first medical man to attack the rules, and Maudsley's point was that at the back of the intellectual faculties of mind were the instinctive and emotional activities, which were largely responsible for criminal acts. If any attempt was to be made to tinker with the McNaughton Rules, he (the speaker) suggested that the question of defective reasoning should be left out, the question being restricted to one of the degree of actual disease of the mind. He personally agreed that the rules should be abolished, and though eventual justice was done to the prisoner, he thought temporary injustice had been done to insane persons who committed criminal acts, in the performance of the ritual of the death sentence attaching to a prisoner condemned on the capital charge, the judge meantime well know-ing the ultimate goal was Broadmoor Criminal Lunatic Asylum. The Court of Criminal Appeal and Criminal Lunatics Act did much to undo the errors of juries, for the latter frequently attached little or no weigh't to medical evidence. In many cases the McNaughton Rules hampered the medical man in giving his answers to questions. Logic required that degrees of insanity should be recognized, and that in minor degrees of mental disease the person was not altogether irresponsible. The law must apparently draw a hard-and-fast line, but the' medical man could not say exactly where health ended and disease began. Doctors were not agreed on the subject of irresistible impulse, but it would help to have it included in the law of the land; the judges would see that it was not abused, especially as they were now more learned in medicopsychological matters than in time past.
Mr. A. H. TREVOR (Cominissioner of the Board of Control)
expressed his agreement with practically everything said by Mr. Carswell in his paper. Under the McNaughton Rules as to responsibility it had first to be shown that the accused did not know the nature and quality of his act, or that, if he did, he did not know that it was wrong. There were innumerable instances of persons, undoubtedly insane and irresponsible, committing crimes, who well knew the nature and quality of their acts and that it was both morally and legally wrong; moreover, they were often capable of much cunning and forethought in carrying out their schemes. These rules, as tests of responsibility, were incomplete. Lord Justice Atkin's Committee proposed a further incomplete test, that of " irresistible impulse," which would only give rise to further hair-splitting arguments. All these incomplete tests should be done away with. He (the speaker) observed that as soon as insanity was undoubtedly proved the whole question of responsibility went by the board.
He did not desire to see any substantial alteration of the Trial of Lunatics Act, 1883, or of the Criminal Lunatics Act, 1884. Under the former the defence had to show that the accused was " insane so as not to be responsible," and not so insane as not to be responsible. Under the latter, as soon as the question of insanity was raised with reference to a person under sentence, it became the duty of the Home Secretary to have him medically examined, and if his insanity were confirmed he was then dealt with as a lunatic. No person found to be insane now underwent capital, or indeed any other, punishment. He was ordered to be detained as a lunatic patient either in Broadmoor or one of the ordinary mental bospitals. So far, therefore, as the general public was concerned, the principles laid down in the McNaughton Rules were only of academic interest, though they caused infinite friction between the legal and medical professions. He, and those who thought with him, considered the rules archaic and would like to see them abolished.
Dr. J. CARSWELL (Ex-commissioner, Scottish Board of Control) confined his-remarks to two points. The first was that the claim made before Lord Justice Atkin's Committee by the Medico-Psychological Association, based, as he contended, upon the considered judgment of those best entitled to speak on the matter, amounted to this: that the fact of insanity should be put to the jury. In two recent and important cases this was not done; the question put to the jury was: Was the accused person insane so as not to be responsible in lawt ? Secondly, he did not think Lord Darling's Bill would settle N-Ps 2
